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YOUR SAY

Reaction to the Yorta Yorta ruling
The High Court’s decision in the

Yorta Yorta case is terra nullius by
attrition.

This decision shows that native
title cannot be seen as the sole
means by which we, as a nation,
will be able to resolve the
outstanding issues between
Indigenous people and other
Australians.

The Yorta Yorta case was the
longest running native title case in
Australia, having been bounced
around the courts and various
mediation processes since 1994.

It is also likely to claim the
unenviable title of being the most
expensive – leaving generations of
Yorta Yorta to carry the unjust
legacy of debt.

The determination of the
Victorian and NSW governments to
deny the Yorta Yorta their native
title rights is particularly concerning
for all Indigenous Australians, but
especially those in the south-east.

This approach sits
uncomfortably with these
governments’ much-touted
commitments to reconciliation.

Just as the courts and the
associated adversarial process of
litigation is not an appropriate
policy response to the legacy of the
Stolen Generations, so too it falls
well short of the mark when it
comes to resolving the aftermath of
more than 200 years of
oppression.

Regardless of this latest
judgment, the Yorta Yorta people
know their culture and their
connection to country still exists.

The Australian Democrats pay
tribute to the Yorta Yorta people for
their determination in their fight for
justice and support them in their
ongoing battle for recognition.

ADEN RIDGEWAY
Senator for NSW

It’s a blow to
claimants

The decision by the High Court
to dismiss an appeal determining
the Yorta Yorta people’s native title
is a disappointing blow to those
claimants and ends the longest
running native title case in
Australia.

The court has upheld a ruling
that the tide of history has washed
away the Yorta Yorta people’s
traditional rights over 2000 square
kilometres of land and waterways
on the Victoria-NSW border.

Labor will examine this decision,
however, and it appears that the
High Court has defined a very strict
approach to determining a
continuing connection for those
native title claimants. It is inevitable
that this test will mean that those
native title claimants in the 
south-east of Australia will have a
huge barrier in proving their
connection to lands.

This decision arises from a 
time-consuming and costly process
and affirms the Federal Labor
approach of negotiation rather than
litigation.

I encourage all parties to
continue with the native title
negotiations, currently being

independently chaired by former
Queensland royal commissioner
and judge Tony Fitzgerald, QC, to
reach a meaningful land-use
agreement that will provide a base
for economic and cultural life for the
Yorta Yorta people.

CHRIS EVANS
Shadow Minister for

Reconciliation, Aboriginal and
Torres Strait Islander Affairs

System is a
failure

The High Court decision on the
Yorta Yorta appeal proves once
again that the native title system set
up by the 10-point plan has been a
complete failure for Aboriginal and
Torres Strait Islander peoples.

The effect has been to divide
Indigenous people from
governments and install a major
obstacle to reconciliation.  

As the judges themselves
observed, it is not the Yorta Yorta
people who are at fault in this
judgment, it is the pressure of
colonisation that once again
deprives Indigenous people of our
birthright.

Indigenous people have played
by the rules, but the amendments
to the Native Title Act imposed in
1998 under the 10-point plan have

nailed down the lid on our hopes
and aspirations.

The burden of proof required of
native title claimants under the
amended Act is too high and is
utterly unjust. It demands enormous
expenditure on research and legal
opinion that must be borne by
claimants who then go into the
courts to face fully-funded
opponents – governments and
industry.

In addition, the test of a
continuous connection to land since
occupation is onerous and unjust.
The effects of the forced removal of
our people from traditional country
make it impossible for us to have
their rights recognised. The mere
closing of a pastoralist’s gate can
sever the connection with traditional
lands, as we saw in the De Rose
Hill claim. 

It is time for Aboriginal and
Torres Strait Islander peoples to
make it clear that we cannot
support the current native title
regime. 

I’m calling on Indigenous people
to be strong and be proud and
stand up for our rights.

One of the choices for our
people is to re-occupy their land
and continue their traditional and
cultural practices, therefore
reversing the onus of proof.

It is time for governments to look
at options that deliver justice to
Indigenous people. It is time we
negotiated a national land
settlement acceptable to all parties. 

I call on the Prime Minister to
take the lead on this. The
governments in New South Wales
and Victoria can make an
immediate contribution by paying
their own costs in this case, rather
than further burdening Indigenous
people.

I wish to express to the Yorta
Yorta claimants on behalf of ATSIC
our deepest disappointment and
feelings of frustration. 

Their spirit is admired by all
Indigenous people.

GEOFF CLARK
ATSIC chairman

Cultural
genocide

The High Court’s decision to
reject the Yorta Yorta’s native title
appeal confirms that the Native Title
Act is resulting in continuing acts of
dispossession and cultural
genocide.

In this case it is particularly
staggering that not only have the
Yorta Yorta people been unfairly
deprived of recognition of their
culture and the rights which flow
from it, but that they have been
lumbered with the costs of their own
dispossession.

Our justice system has utterly
failed the Yorta Yorta.

The decision demonstrates how

the definition of native title is
becoming increasingly more
restricted and narrow and that the
opportunities of Mabo are being
steadily whittled away.

It confirms that the most
dispossessed have the least to gain
from native title.

The odds are clearly stacked
against native title claimants at
every stage.

The decision to award costs
against the Yorta Yorta will also act
as a disincentive for native title
claimants to appeal adverse
decisions.

This decision, hard on the heels
of the disappointing Mirriuwung-
Gajerrong decision, once again
underlines the urgent need for a
new approach to native title and
other matters of ‘unfinished
business’ based on genuine
negotiation with Indigenous people.

What is required are negotiated
solutions that recognise that a 
co-existence of Indigenous and
non-Indigenous interests is not only
possible, but a desirable outcome.
That would be real reconciliation in
action.

ANTaR calls on the Federal
Government to rethink its approach
to native title and to embark on
meaningful negotiations with
Indigenous peoples to secure
solutions that properly respect
Indigenous rights and interests, and
that provide Indigenous
communities with the means to
address economic and social
disadvantage.

PHIL GLENDENNING
National President

Australians for Native Title and
Reconciliation

A sorry day
I cannot express the depth of my

grief and disappointment at the
Yorta Yorta decision by the High
Court. It is a sorry day in Australian
history.

I agree with the suggestion that
the Yorta Yorta people examine
international legal options with the
United Nations.

But it is not right that the Yorta
Yorta people should have to do that.

LOIS BEST
By email

Terra nullius
by attrition 

‘Regardless of this latest
judgment, the Yorta Yorta
people know their culture

and their connection to
country still exists’

Senator Aden Ridgeway

‘I’m calling on Indigenous
people to be strong and be
proud and stand up for our

rights’
ATSIC commissioner Geoff Clark


